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I. Introduction

*

*

*

1. In this Report and Order, we amend Part 1 of the Commission's Rules to establish
a schedule of fees that participants in the competitive bidding process will be assessed for certain
on-line computer services, bidding software, and for bidder information packages. We conclude
that assessment of these charges is reasonable and necessary to recoup the Commission's costs
for providing such services and products. Specifically, we will assess the following fees to
bidders and other interested parties:

$2.30 per minute for access via a 900 number telephone service to the Commission's
Wide Area Network (FCC WAN) system that will enable users to bid electronically from
remote locations and access licensing databases.

$175.00 for each remote bidding software package.

No charge for the first bidder information package requested, and a $16.00 fee for each
additional package that is subsequently requested by the same party.

II. Background

2. The Omnibus Budget Reconciliation Act of 1993, Pub. L. No. 103-66, Title VI, §
6002(b), 107 Stat. 312, authorized the Commission to award licenses by competitive bidding
where mutually exclusive applications for initial licensing are received for subscriber-based
services for compensation. Under this authority, the Commission, to date, has conducted three
auctions for Personal Communications Service (peS) licenses. I In previous Commission auctions,

1 The three PCS auction conducted thus far are: (1) the Nationwide Narrowband PCS
auction, held from July 25 through July 29, 1994; (2) the Regional PCS Narrowband auction,
held October 26 through November 8, 1994; and (3) the broadband PCS A and B block auction,
held December 5, 1994, through March 13. 1995 All three of these auctions were conducted as
simultaneous multiple round auctions In a simultaneous multiple round auction, auction



remote electronic bidding was provided by Business Information Network (BIN). Bidders
electing to bid electronically from remote locations (i.e., not at the FCC auction site) paid BIN
a fee for the remote bidding software and an on-line computer access charge. The fee covered
BIN's costs to develop and provide remote bidding access.

3. Due to the experience gained from these three auctions, the Commission has developed
its own remote electromc access system that utilizes Wide Area Network or WAN technology.
This system (FCC WAN) would allow bidders and other interested parties to file applications
electronically, bid electronically, access auction round results, and query FCC licensing databases

. from their personal computers from remote locations. The Commission has also developed a
number of proprietary software applications to support the remote electronic access system.
Bidders and other interested parties would utilize a 900 number telephone service to access the
FCC WAN system. The Commission has incurred significant costs in developin~ this remote
oIectronic access system. Such costs include: infrastructure design and implementatIOn; software
development and testing; and other administrative/personnel costs.

4. On May 16, 1995, we adopted a Notice of Proposed Rulemaking (Notice)2 seeking
comment on a proposed schedule of fees to be assessed in future auctions for access to certain
on-line computer services, and for obtaining proprietary bidding software as well as multiple
bidder information packages. In order to recoup our costs, we proposed to charge a fee to
bidders and other interested parties for access to the FCC WAN system and for obtaining the
proprietary bidding software needed to make use of the' system's electronic bidding functions.
We also proposed recouping some of the printin~ and production costs associated with providing
bidder information packages to prospective auctIOn participants. Specifically, we indicated that
parties would continue to receive one complimentary bidder information package, but suggested
charging a fee for additional packages that are requested. .

5. We also observed that under government regulations any funds received from the sale
of materials, software, or services must go directly to the U.S. Treasury. See 31 U.S.c. §
3302(b); 69 Compo Gen. 260, 262 (1990). We noted that the Independent Offices Appropriation
Act of 1952, as amended (IOAA), 31 U.S.C § 9701, permits the government to impose fees and
charges for services and things of value. The IOAA authorizes agencies to prescribe regulations
establishing charges for products and services provided by an agency. The charges must be fair
and must be based on the costs to the: government, the value of the service or product to the
recipient, the public policy or interest served, and other relevant facts. ,\,'ee 31 U.S.c. § 9701(b).
In addition, we indicated that the Office of Management and Budget (OMB) has issued policy
guidelines on use of fees in Circular A-25 (OMB Circular), J which was recently revised.. We
noted that the revised OMB Circular., encourages the assessment of fees for government-provided
products and services, and that agencies must estahlish fees based on either a "full cost"
or "market price" analysis.

6. More specifically ,iI-e proposed in the Notice to calculate our fees on the basis of

participants submit bids on specific licenses in each round of the auction. The auction closes
when there are no new bids dUring a bidding round on any of the offered licenses. See Second
Report and Order. PPDocket 1\10.93253,9 FCC Rcd 2348 (1994),59 Fed. Reg. 22,980 (1994).

2 WT Docket No. 95-69, 10 FCC Red 7066 (1995); 60 Fed. Reg. 26,860 (1995).

3 Set' FPC v. New Enf?land Power Co., 415 U,S 345.349-51 (1974) (citing the OMB
Circular).
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~~:-...~~ul=;i:c:a':~i~Jc~~lar,=::=
S· .bicIdiIrj=-and the additional biddea' .......on~. wiPJ'OI'()Sed the
. .. feel: (.JJ}S4.00~='" for ICCeII viaa". mt>.. to tIi c WAN ristem~.2)
12•.00 or" 1__ .' software 1Md\IIIe; ,. (3) '16.00 for~ 8dcIitional hi
iRfGnnIIlion .... (iDe..... postaae) re<juestei beyond tile one COIBpIimentlry copy that is
... availa6le. We aoupt comments on thesec~ and on comparable market prices for
aimilar products and semces that are offered to the public.

7. BeUSouth Corporation (BellSouth), Rural Telecommunications Coalition (RTC) and
AirToueh PaPta (AirTouch) filed formal comments and National Paging & Personal
Communications Association (NPPCA) and Kennedy-Wilson International (KWI) filed informal
commcmts by letter in response to the Notice.

III. Dille....

8. BeIiSouth questions whether the CommissiOIl can __ fees for its auction-related
services under IOAA, when Section 309(j)(8)(8) of the Communications Act already authorizes
the Commission to recover the cost of conducting auctions from auction revenues. We conclude
that assessing fees for use of the Commission's FCC WAN system as described above is fully
consistent with our competitive bidding obligations under the Communications Act and with other
laws and regulations that govern fees. See 47 U.S.C. § 3090)(8)(8); 31 U.S.C. § 9701(a).
Assessing a fee to bidders using certain on-line computer services and bidding software is a
reasonable and efficient means of recovering the costs associated with developing, maintaining,
enhancing, and uppading this important system and its ~on software. Indeed, our
proposal supports a coDjl'essional goal set forth in the IOAA, which is that "each service or thin¥.
of value provided by an agency . .. to a person . .. be self-sustaining to the extent possible. '
See 31 U.S.C. § 9701(a). Moreover, contrary to BellSouth's sugestion, nothing in Section
309(j)(8)(B) prohibits the Commission from imposing fees on auction participants under the
IOAA.

A. o.-LiDe C...... Aecw Claages.

9. COJPIII9Ils. BeJlSouth. RTC, and AirTouch oppose the Commission's proposal to
establish on-line access charaes by comparing the FCC WAN system with the costs associated
with access to Westlaw and Lexls-Nexls services, claiming the com~son is invalid. RTC
contends that the fee for 900 service should be based upon "fuJI cost' and not "market price."
In addition, BellSouth and NPPCA assert that there is no alternative to remote electronic bidding
procedures. Additionally, NPPCA claims there is already a fee to file applications electronically.

IO. ~. After considering the record, we will charge $2.30 per minute for access
to the FCC WJ\NSYstern for purposes of bidding electronically, reviewing other applications
(e.g.. FCC Form 175 or FCC Form 600 applications), and obtaining available licensing database
information. We emphasize, however, that we will not c~e a user a fee for accessin~ this
system for the purpose of filing a short or long-form application electronically. There wlll be
a clear delineatIon between services for which on-line access fees wiU be charged and services

4 "Market price" means the price for a good, resource, or service that is based on
competition in open markets, and creates neither a shortage nor a surplus of the good, resource,
or service. See OMB Circular at 58 Fed. Reg. 38,145.

5 "Full cost" includes all direct and indirect costs to any part of the Federal Government of
providing a good, resource, or service. See OMB Circular at 58 Fed. Reg. 38,145.
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for which no on-line... fees '*'ill be chuled. Users who downlOed from the FCC'selectroftic
bulletin board or hm the Internet software specific to a service for which we intend to "'e
on-line aecellfees will receive~ notifi_on that execution ofdris software wilhe.1t in on
line ICcess fees•. In~ wbeIl a caller executes !JC)ftware ~ific toa service for which we
intend to cbKae on-tiae access fees, there will be a grace pertod, free of charle to· the caller.
During the grace period, the caller will be advised of the 8SIOC~ pricing, basic prearam
content, spoDIOI' iDformation, and provided the option to disconnect Without l)eina ChIrpd.a-aes to· the caUer wiD not beain uatil the grace period has ended. Instructions on
downbldiJa& aDd ex~lOftware specific to a particular service will be made available by

. Public Notice prior to the' availability of that service.

11. In arriVilll at this $2.30 fee, we considered that the FCC WAN system will provide
services that are similar to both the electroaic bidetina capabilities previously offered by BIN and
tD datab88C.e servi~provided.' by Westlawor Lexis-Nexis. For previous auctions, the cost for on
line e*troDic biddm& throuah BIN was $23.00 per hour, which equals $.38 per minute
(rounded). The averBF COlt associated with access to on-line database services such as Westlaw
or Lexis-Nexis is $4.23 per minute.

12. While our new remote electronic biddina system is similar to BIN, which charled
$23.00 per hour, FCC WAN system access to the Commission's licensi~databases is more like
the services provided by Wesdaw or Lexis-Nexis. Both Westlawand Lexls-Nexis provide on-line
databue accoss for rescan:h JMiII'POses to legal and other research professionals. We have
t.herefore avenpd the COltS of these two types of services to arrive at a fee of $2.30 per minute
for on-line access to the FCC WAN system. BeUSouth and AirTouch argue that the Commission
skouId use other infOl'lDlllion service providers such as CompuServe, Prodigy, Internet and
America 00-1_ 81 COIIIpIrisons in determining a price per minute for access to the FCC WAN
system. AcconIiIII to tile COIIU1lCnters, these partIcular services range in price from 510.00 to
$30.00 per month for limited access and 53.00 to $10.00 per hour for special services. These
providers market their JH:Oducts and services to the general public, however. and their fees
obviously reflect the high volume of users that are serviced by them. By comrarison. the
Commission's auction and licensing databases are of interest to a relatively smal number of
~al u.s. Wadawor Lexis-Nexis, however, do service a small number of users with
information that is akin to the licensing d8tabase information we plan to offer. Consequently,
their pricing provides a more relevant comparison for establishing our fees here.

13. We note that OMB guidelines provide that the price of the government-provided
service must be adjusted to reflect the "level of service and quality of the good or service" when
compared to a simt.. commercial service. OMB Circular at 58 Fed. Reg. 38.145. In this regard.
we believe it is nIaIODable to charge a higher per-minute fee for our remote bidding system than
was charaed by BIN because of the enhanced bidding functionality of the FCC WAN system.
Specifically, electronic bidding via the FCC WAN system is ex~cted to be faster and more
efficient' than BIN. Bidders will have the option of uploading bids from a file that they have
created off-line, which will reduce the time required to submit and verify bid submissions. Also.
bidders will be able to develop round results files based on their individual needs. In addition
to remote bidding and round results, the system also will provide for access to the Commission's
licensing databases (i.e., to locate and review other applications). Moreover, the FCC WAN
system permits applications to be filed electronically (e.g., the FCC Form 175 and the FCC Form

6 Our FCC WAN system is demonstrably faster than the BIN system used in previous
auctions, according to our test results. For example. using BIN, the average amount of on-line
time for the Rqional Narrowband auction was 16 minutes, 37 seconds per bidding round
whereas the average amount of time using the new system in a mock Regional Narrowband
auction was 12 minutes, 26 seconds per bidding round (i.e.• using a comparison of 30 licenses).

4



600).

14. I••••., we reject RTC's ........ dIIt c-.- ~.or 900 number service should.·.

be t..a em "ftall iaItad of "..-ket pIice." Ytnt, OMB '* liven us the ditcretion to
~ l.,. Second, -.cI OR our .wi..... of ttietwo~ we
cone._ thIt~ of a ".-at price"~ more practical IDd efticient for ourr= here. n this reprd, we ... that the ~n wilT incur costs of~y
~ for OM ,.. of service for the exr-*d teIepboDe cabling required to implement the

Commission's 011-_ biddilll "......7 This a..- aIoae, however, does not reflect all of the
cost~ to be iacluded. WidIiIa OMB.. . '.S delaitioDof "M.l cost.." =:f to apporti.·on.
"full COIl" to iMi¥idual~ wbieh will CICb v in chnIion, number 0 biddlts'aad
number of 1..11, is~y uawoSabIe. th.:, we conclude dtat the "fUll cost"
methordoIoIY is~ in tIIit COIlteXt. This"". aMWen BeIISoudl's cosar.. diet
we have not;provilld.y estUMle ofC~COICI. We reiterate that.,. price ....
the only va.. 1BIIhod010I)' in ellabli" a fee for 900 service,. Likewise, AirToucIl's
assertion that a $.15 to $.20 per ..... c.... for 900 service would recoup tt.eC~'s
costs is an auempt at the "full cost" recovery medloclolol)', wb.ich we have decliMd to U8e.

15. F y, we are DOt perIIIIIded by BetISoudl's or NPPCA's argumeat that there is 110
alteImtive to e1ectroDic biddiII proadures and tberefoR DO fee should be cItIqed for
this service. We DOle that bicl*rsmay~ I'D pIIIce bids tIIrouP a 801 tile.............
service flee of~.· In addiIQa, contrary to MPfCA's belief, we have not establisbed a fee
for elecaonic fit.. of the FCC Form 175. In order to encourase auction participants to file
their short-form applications electronically, as noted above, we do not plan to charge for this
particular use.

B. A...,·'" r Stftwwe.
16. e-. BeIISoutll, RTe, aDd Airtcudt ..,.ny argue that~ are a number

of~~I*~ OD the IMIlet .. 1ft .....ntillly cbelper dian ric $200.00
fee proposed by the CommissIOn for its biddq software package. They provided DIIBeS of
various comptItIIr companies, computer programs and protocols, as well as various dollar
amounts in support of their arguments.

17. PSjejp. After reviewiel the COIJIIDe*S aDd alternative prices suggested, we have
decided to .... a fee of $175.00 for the remote biddiBg software packaee made available to
each user on the FCC WANsyRml. We will not, however, charge for software that is
neceasary for ....-s to file appIicmoDs electronically on the FCC WAN system. Also, we will
not cMrp for IOftware that IS ..... for UIeIS to access die Commission's licensiag dafabues
(although as discussed supra, FCC WAN UIerS will be charged $2.30 per minute for actually
accessing the Commission's licensing database). We base our $175.00 price on the BIN

1 The Notice pointed out that me Gc8eraI Services Administration ("GSA") was in the
process of IIIIkiIIIII'I'aIIFOJIIB to add 900 terVice to tile Federal Telecommunications System
("FTS") 2001 COIiMnCt, which is till JOVa...-wide telephone system. The Notice should have
additioDally mentioned that poim-to-poim reIeIIIIoDe cabliDa uparades were also added to the FrS
contract. SiDce release of the NoIice, inIDIfation of the expaDded telephone cabliDg has been
ordered but addition of the 900 service is pending and will not be added until this Report and
Order has been adopted and released.

8 As in previous auctions, bidders still will have the option of placing their bids from remote
locations via an 800 telephone number service at no charge. Round results information also will
be available to bidders over the Internet and on an FCC electronic bulletin board at no charge.
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........~..wIIicIl.' • was ..vaiJabie to bidders in previous Commission auctions for a".eI) Wed fee by $25.eo,·......., ..... our system~ not

.1'11 _.aM CD dill was ..WIld • ,.of.. lIN soflw.are ...' •.Sf:'''', .ek,·$25.00 IWCIJctioft dae COlt of.c:er.m ....1 protocols that are.-HiJji...1"-electiODic bidders and other interaced pIrties to access the Commission's

...... eIecb'onic system.'

18. A«t &lilt computer softwae ..... sucb as Procomm, Telix,
~""sur ~ compuiIonI to ttl Pee reIROIe biddiDg softwue aDd
.........'Ullllrf••-.~price of our~ IIOftware. For two reasons, we
do_.. " ' ,'. ..2..... rn.•.I are "price.~ to. the biddiDI software we plan...........P'S c1fed by AirtoucIt are~ for· ~ of users whereas_ .......!!}IF to. "11fOIIP ofuaers. Secoml, propms are more limited in
.......--do- 1M fCC's softwMe. S.ifiallj, the cited programs are
('.II ,3I'nd." at proIOCOls onIl whereas It. fCC's software pacUJe is a more
sopIIiIticlfed logic-based program that will enable users to submit aDd wIthdraw bids
electroDical1y.

C. ",.'t,,' ... "'?Ir.
19. .e-. NORe of the commeming parties challenge the methodology used to

Cllcullte_~ for eech additional bidder infotmation ~kage. AirTouch nevenheless
ClfIK*I • chIIp tor I&IditioMI bidder information 1*bIes, and cllims it will be difficult to
eIIfon:e die POlicy. KWI, on the other hand, stateS the Commission should charge $50.00 to
$100.00 for"bidder information packages to ensure they are distributed to persons with a serious
iDterest in the auction process. .

2O.DIIiIiII. We C()K1ude that it is both fair and reasonable to provide one
~.I Jt IrY~ infonDatioD packap: to each person or entity, and to charge $16.00 for
eICh ••LIIioaIl pa+"T (iIJc~postage) requested by the same person or entity. The $16.00
cbarge is hued on the average dIrect costs incurred by the Commission to duplicate, bind and
mail such packages.

21.We.rve ... nodlin& prevents a recipiem of a complimentary bidder infonnation
~ fmJR.·JRItiDa addkiollal copies at his or her own expense. We are unpersuaded that
c.... for ac:IdilioMI.""bidder information packages violates the public interest or will be unduly
........ to~. as Airtoucli sugests. We also reject KWI's suggestion that we charge
$50.00 to $10CU)C> for bidder infonnation packages since we think such charges would not be
consiscent with OMB guidelines.

D. PaYJMDl. of Fees MtdI8deIoIY.

22, C9'lRllP'" None of the commenting parties object to the proposed inclusion of the
FCC WAN on-Imc access charges on the user's long distance telephone bill. Moreover, none
of the COIIUDCDIOI'S express any opposition to having the fees for the bidding software and the
~r illformation pactaaes collected by credit card or cashier checks. KWI suggests expanding
the payment method to include personal and corporate checks.

23. Decision. Charges for on-line access to the FCC WAN system will be included in

Q Such teebBical protocols are available "off the shelf" and can be purchased for
approximately $25.00. Examples of these protocols are Trumpet, NetManage Chameleon and
Wollongong Pathway Access.
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IV. ..••••81 MIIttSs

( ··24.····.~ to die ReauiatorY Flexibility Act (PUb. L.No. 96-3S4, 94 Stat. 1165, 5

N~~)~~~=·ll:~~~=-=.';lr~=~~1l;~
were requested. The Commission's Final Regulatory Flexibility Analysis is as follows:

, ,·A;·"t1IIIl~of.Action. ThiI~~ is taken to implement
the Commission's ..bliIhmeDt IIId collection of fees for the COII8iIsion's proprietary remote
software packages, on-line COIIIIDUDicatiODS .-vice cMraes, and bidder's infomiation PacDaes
in connection with auctionable servk:es. The niles specilic:ally set forth the amounts that are to
be paid in connection with biddinl for ~uetiolllWe terVices. The objective of this proceeding
is to collect the necessary amounts through the fees being adopted, with the funds going to the
U.S. Treasury.

B. Issues RIliHd in ResptJlUe to the lnitUIl:'pkJtory Flexibility Analysis. There were
no comments submitted in response to the Initial RegUlatory Flexibility Analysis.

C. SignijiCtllrt AJt~mati~s Considered and Rejected. All signifant alternatives have
been addressed in this Report and Order.

D. Description, Potential Impact, and NulttMr ofSmaU Entities Involved. Because the
Commission will provide proprietary remote software packages, on-line communications
services, and bidder's information packaaes directly, the fees assessed and collected will recover
the Government's costs. While the number of small entities impacted by these fees is unknown,
any such impact is likely to be insubstantial. Moreover, the Commission has provided
alternative remote access options free of charge.

25. For further information on the assessment m:l collection of the charges established
by the rules adopted herein, contact Bert Weintraub, Wireless Telecommunications Bureau,
Auctions Division, at (202) 418-1316.
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v. a. a...
26.~...•... ,"'.'-Irl tIIlIt r.todle~of"'''4(j)''

(j)..• 303(.•..... · .. f> ,01l1li 0.0.81.••IIdl.. Itci ..I9t4..................• 47. U.S.C.• U4(i)iIIi:lr "'1, "'1* QftlalIt Act ..I•. •
'. L. 31... U.S.C. ' .. 1,. PIn 1 of .a iOII'.. •-4477 CC.. IF.'" .. 1. IS, Dto_ OIlI~ct,..iaCl..I .w......ia.

AJp,I ,.x fa die 11".11. "'-nt to S U.S.C. '"3(41<3),
.. ct*1IIde ~ to III.. tile nile --'nn••• set forth ia dHl1fIIpon tIIItI
0JWr efl'ect . ..intl"" Ia r. TbeC ·s.-xl
.... is pl)UI JUt _1B••lld to C04I r~on~ 29, 1995. IIJI sIIort-to::£ic8tions
for ... .. aD Wy 21. 1995." Ill'" to ptov_ for a .... ·. to the
..ca"ller 1)'1.11 ........dilCllnd indIiI"'" fBIIlO1*r, it is necessary to iIIItiMe
our fee~ PriOr to die start of this upcomiDa auction.

FEDERAL COMMUNICATIONS COMMISSION

IIL~
Wiltilm F. Caton
Acting Secretary

IO~e Public Notice, DA 95-1420, released June 23, 1995.
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AnI··
Part 1 of Tide 47 of the Code of Federal ReJuIations is amended as follows:

Part 1 - PndIee .. ..........-e
1. The authority citation contitmes to read as follows:

Authority: 47 U.S.C. 151, 154, 303, and 309(j) unless otherwise noted.

2. Sections 1.1181 and 1.1182 are added to Subpart G to read as follows:

t 1.1181 AwdNllty to prescribe and collect fees for CWijNdt"e hi.......... serrices
and products.

Authority to pnlCriIIe, impose, and collect fees for e.... iJarred by the govellllDellt is
governed by the Independent Offices Appropriation AJ:;tof1~2, as amended, 31 U.S.C. § 9701,
which authorizes aaencies to prescribe regulations that establish charges for the provision of
government services and products. Under this authoritY, the Federal Communications
Commission may prescribe and collect fees for competitive bidding-related services and products
as specified in Section 1. 1182 of this subpart.

§ 1.1182 SC.....e of fees for products aDd services provkted by the Commission in
cennectioa with cOlltpedtive biddIag procedures.

Product or Service

On-line remote access (900
Number Telephone Service)

Remote Bidding Software

Bidder Infonnation Package

Fee Amount

$2.30 per mimte

$175.00 per package

Fint pICa. free;
$16.00 per additional
I*kale (includiDI
posfqe) to same person
or entity

9

Payment Procedure

CbarJCS included on customer's
long distance telephone bill

Payment to auction contractor
by credit card or check (Public
Notice will specify exact
payment procedures.)

Payment to auction contractor
by credit card or check (Public
Notice will specify exact
payment procedures.)


